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Town of Middlebury  1 

Development Review Board (DRB) 2 

Town Office Large Conference Room 3 

Minutes of October 9, 2017 4 

Approved on October 23, 2017 5 
 6 

 Members Present: Kevin Newton, John MacIntyre, Anne Taylor, Gary Baker, Don Keeler, Rick 

Emilo, David Hamilton  

Members Absent: Scott Foster 

Staff Present:   Jennifer Murray, Katherine Wheatley (videographer) 

Others Present: John DeBouter, Dutton Smith, Kathleen Smith, Torrey Joy, David Joy, Brent 

Rakowski, Scott Flynn, Tom Getz 
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MEETING AGENDA 8 
 9 

1. An application by John and Judith DeBouter for final subdivision review of a 10 

proposal to create a two-lot subdivision.  The property is located at 450 Quarry 11 

Road, parcel ID 05:008, in the AR zoning district.  12 

2. An application by David Joy for final subdivision review of a proposal to 13 

create a two-lot subdivision. This property is located at 46 Road 18, parcel ID 14 

5:116 in the HDR zoning district. 15 

3. An application by RK Miles for a conditional use review of structures for 16 

storage of materials, and two setback waivers.  This property is located on the 17 

west side of Exchange Street, parcel ID 21:040 in the GC zoning district. 18 

4. An application by SW Apartments for conditional use review and setback 19 

waiver request to construct attached storage units for several apartment units.  20 

The property is located on Sugarwood Court, parcel ID 5:108 in the HDR 21 

zoning district. 22 

 23 

Kevin Newton called the meeting to order at 7:00 pm.   24 

 25 

1. Minutes of 9/25/2017 26 

On a Motion by Gary Baker, seconded by Anne Taylor, the Development Review Board voted to 27 

approve the minutes of 9/25/2017, as amended. Motion passed 5-0, Don and Rick abstained.  Line 28 

64 corrected the spelling of “McGrath”.   29 

 30 

2. Hearing for application by John and Judith DeBouter for final subdivision review of a 2-lot 31 

subdivision, Parcel ID 05:008 in the AR zoning district. 32 

Kevin Newton administered the oath to those present. John DeBouter represented the application 33 

as owner of record/applicant. 34 

John DeBouter introduced his application. Specifically, they are proposing to create a 2-lot 35 

subdivision of parcel ID 05:008 which is a 4.4+/- acre parcel. The subdivision will result in one lot 36 

being 1.04 acres and the remaining lot being 3.39 acres. Both lots are currently developed each 37 

with the following: 38 

1.04 acre parcel- single-family residences with six bedrooms, and 39 

3.39 acre parcel- two (2) existing two bedroom single-family residences and accessory structures.  40 
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As proposed, both lots comply with the required minimum lot area and the new lot line separating 41 

the lots provides setback compliance for all adjacent structures. The 1.03 acre parcel has been 42 

developed since before 1976. Wastewater permit # WW-9-2472 has been issued for the 43 

subdivision and both lots are presently connected to Middlebury’s water system.  44 

It was noted that the DeBouter property is subject to a right-of way to owned by Omya, Inc. for 45 

ingress and egress. Applicant assumes that this right-of-way would be via the adjacent farm road to 46 

the east.  47 

On a motion by Gary Baker:  I move that the Middlebury Development Review Board, having 48 

reviewed the application submitted and having heard and duly considered the testimony 49 

presented at the public hearing on October 9, 2017, approve this request for a 2-lot subdivision 50 

of parcel #5:008 located at 450 Quarry Road by John and Judith DeBouter.  Seconded by David 51 

Hamilton.  Motion passed 7-0.  52 

 53 

3. Hearing for application by David Joy for final subdivision review of a proposal to create a 54 

two-lot subdivision of property located at 46 Road 18, parcel ID 5:116 in the HDR zoning 55 

district. 56 

Kevin Newton administered the oath to those present. In attendance are applicants David and 57 

Torrey Joy. Also attending are Dutton and Kathleen Smith. 58 

David Joy asked the DRB consider amending the sketch plan determination issued following the 59 

previous hearing, to reduce the requirements for upgrading the access driveway to Town road 60 

standards (AOT standard A-76), or eliminate the requirement altogether. The principal reason Mr. 61 

Joy requested this exception was based on an engineering estimate he had received for the cost of 62 

designing and upgrading the road, which poses a severe financial hardship for him.  Mr. Joy stated 63 

that the members of the Dutton Smith Family Trust don’t want a town road coming into their 64 

property.  He notes that the DRB allowed him a 50ft right of way instead of a 60ft right of way, but 65 

the extra length of the road improvement where it comes up the Smith driveway is no good.  He 66 

stated that he understands that cost itself is not sufficient for a hardship waiver and that the DRB is 67 

bound to the language of the regulations, but he feels it is unreasonably unfair to require such an 68 

exorbitant cost.  He truly does not believe that one additional home on a private drive for this 69 

additional home with no frontage on Road 18 is going to significantly alter the intent of the 70 

ordinance.  Mr. Joy states the driveway is a situation that hasn’t changed in 40 to 45 years, and he 71 

is unable to go to the three neighbors and have them make an equal contribution to the upgrade of 72 

the road.  He hopes the DRB will vote to grant some relief.  He would be willing to upgrade Road 73 

18 to the base of the driveway going up to the main (Smith) house, upgrade or replace the culverts 74 

as need be, and would propose a gravel road/wear surface.  Kevin asked a clarifying question 75 

about what is part of Road 18.  Mr. Joy responded we don’t think of the driveway going up to the 76 

house as Road 18.  Mr. Joy said he is aware of the option that he can build his home without 77 

subdividing, but it is difficult to obtain bank financing for that type of situation.  Anne said that at 78 

the first hearing Mr. Joy said that Road 18 went up to the main house, and asked what had changed 79 

since then?  Mr. Joy responded that if he said Road 18 went to the house, he was wrong.  John 80 

asked how many more lots could be created on the Smith property.  Staff responded that she was 81 

not certain, but it may be a moot point since the threshold set by the zoning for when a private 82 

driveway needs to be upgraded to road standards is when it serves 4 or more lots.  Kevin asked for 83 

questions and comments from the public and there were none. 84 

 85 

On a motion by Anne Taylor, seconded by Gary Baker, the DRB voted to close the hearing and 86 

continue the discussion in deliberative session.  Motion passed 6-0. 87 

 88 
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4. Hearing application by RK Miles for a conditional use review of structures for storage of 89 

materials, and two setback waivers.  This property is located on the west side of Exchange 90 

Street, parcel ID 21:040 in the GC zoning district. 91 

Kevin Newton administered the oath to those present. In attendance are applicant Scott Flynn and 92 

applicant’s consultant Brent Rakowski. Rick Emilo recused himself due to the fact that he has an 93 

ongoing business relationship with R.K. Miles.  94 

Mr. Flynn and Mr. Rakowski introduced the application request. Specifically, they are seeking 95 

setback waivers for structures along their north and west boundaries to located storage sheds for 96 

their lumber business. They have spoken with Bill Heffernan and he is fine with the Town granting 97 

a waiver. Mr. Heffernan indicated he had received a similar waiver from the Town for one of his 98 

own building projects. Applicant submitted that the structures will be attractive and create a wind 99 

block between properties. The structures will allow them to organize their products and property, 100 

lessening the problems from windblown debris. Applicant is looking for approval for both 101 

structures, but only one would be built this year.   102 

John McIntyre stated that he called VT Railway and noted that setbacks from a railroad does not 103 

apply. This effects the shed located adjacent to the railroad along the west boundary. The reason is 104 

the railroad would need to use it. 105 

Kevin asked if the primary purpose is to place their products under cover. Mr. Flynn stated that it 106 

is important for them to protect their inventory.  107 

John confirmed that the building submittals were actually how the building would be constructed, 108 

questioning the notes on the site plan that call out other building materials.  Mr. Rakowski 109 

responded that the submittal drawings are accurate, and Mr. Flynn commented that the notes on the 110 

site plan are actually his handwritten notes about the types of materials he plans to store inside the 111 

sheds once constructed. 112 

Don questioned the visibility for customers leaving the Champlain Valley Fuels property to the 113 

north and cited that the hot dog stand placement hindered visibility. He suggested that the 114 

applicants conduct a trial to be sure the visibility is adequate. 115 

John asked if there is sidewalk planned along that side of the road. The applicant and Staff agreed 116 

that this is where a future sidewalk is planned, but are uncertain about the location.  Staff believes 117 

she can locate a copy of the most recent engineering plans from the Town Manager.  Don 118 

suggested working with Staff to make sure there is sufficient visibility for customers exiting 119 

Champlain Fuels.  120 

Kevin asked about color of metal siding material, and Mr. Flynn responded they are looking at a 121 

darker color or earth tone.   122 

David expressed that visibility and sidewalk safety are big concerns. Don felt that approval needs 123 

to state that issuance of a permit would be conditioned on accommodating the future sidewalk and 124 

providing for visibility for vehicles turning out of Champlain Valley Plumbing and Heating. 125 

On a motion by Gary Baker:  I move that the Middlebury Development Review Board, having 126 

reviewed the application submitted and having heard and duly considered the testimony 127 

presented at the public hearing on October 9, 2017, approve this setback waiver request for two 128 

storage shed structures located on parcel #21:040 located at 103 Exchange Street by R.K. Miles, 129 

subject to the following conditions. 130 

1. Neither structure shall be closer than 5-ft from the boundary. 131 

2. Coordinate with Planning and Zoning staff to ensure adequate visibility at sidewalk and 132 

for traffic exiting the Champlain Valleys Fuels.     133 

Seconded by David Hamilton.  Motion passed 6-0.    134 
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5. Hearing application by SW Apartments for setback waiver request for an attached storage 135 

units.  The property is located on Sugarwood Court, parcel ID 5:108 in the HDR zoning 136 

district. 137 

Kevin Newton administered the oath to those present. In attendance is owner/applicant Tom Getz.  138 

Mr. Getz clarified that even though the hearing was warned for setback waivers on multiple 139 

structures, it is only actually for one structure- Building #4.  This setback waiver would allow him 140 

to add two small attached storage units to the building.  Building #4 is an existing non-conforming 141 

structure within the setback for the HDR district.   142 

Don asked if the access to the sheds would be from the inside. Mr. Getz stated no, access will be 143 

from the exterior.  Don thinks that the adjacent property is still owned by Eleanor Means, but 144 

belongs to the park and wanted to know if she was noticed of the hearing.  Staff responded that the 145 

owner shown on the tax maps is Town of Middlebury.   146 

Anne explained to Mr. Getz that she feels the board cannot grant a setback waiver because the 147 

structure is already nonconforming, and the section on nonconforming structures states that you 148 

can’t increase the extent of a nonconformity.  Creating an addition that encroaches further into the 149 

setback does just that.  Mr. Getz suggested that the board could grant a setback waiver for the 150 

existing nonconforming structure, then a second setback waiver for the proposed storage shed.  151 

On a motion by John MacIntyre, the DRB voted to enter deliberative session, seconded by Gary 152 

Baker.  Motion passed 7-0. 153 

The DRB entered deliberative session to discuss the Joy and Getz applications.  The DRB exited 154 

deliberative session at 9:20pm. 155 

On a motion by John McIntyre:  I move that the Middlebury Development Review Board, 156 

having reviewed the application submitted and having heard and duly considered the testimony 157 

presented at the public hearing of October 9, 2017 deny this request for setback waiver to 158 

construct a storage shed within 7 feet of the rear property line at Sugarwood Apartments, 15 159 

Sugarwood Court.  Seconded by Rick Emilo. Motion passed 7-0. 160 

 161 

On a motion by Anne Taylor:  I move that the Middlebury Development Review Board, having 162 

considered the arguments made by David Joy on 10/09/17, we reaffirm our preliminary 163 

determination of 8/14/17 and reiterate the requirement that the items requested be presented to 164 

the board before final review of the subdivision application.  Seconded by David Hamilton.  165 

Motion passed 6-0-1. (Don Keeler abstaining). 166 

 167 

6. Other business 168 

None presented 169 

 170 

7. Adjournment    171 

On a motion by Gary Baker, seconded by Anne Taylor, the DRB voted to adjourn. Motion 172 

passed, 7-0.  173 

Meeting adjourned at 10:00 pm. 174 

 175 
Minutes Submitted by Jennifer Murray 176 


